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1. Executive Summary 
 

1.1 The implementation of a Managed Package Solution (MPS) exposes LLDC to an 
increased risk compared to a traditional or design and build procurement.  In particular 
MPS contractors, where they are not ‘tier 1’ suppliers, are likely to be more susceptible to 
insolvency due to their relative size and scale. Consequently, LLDC requires a strategy 
for dealing with the potential insolvency of the companies it enters into contract with for 
the management and construction of each package.  
 

1.2 The Insolvency Strategy focuses on: 
 
 Ways of assessing financial stability of contractors before letting contracts; 
 Monitoring of financial stability and performance during the delivery period; 
 Contractual actions available to the employer at the point of insolvency; and 

interventions available to LLDC at the point of insolvency 
 

1.3 The options are tested against a set of possible scenarios and preferred actions are 
established; ultimately the best option for LLDC will have to be assessed at the time 
taking into account, amongst other things, the type of insolvency.  

2. Background 
 

2.1 The redesign of the East Bank scheme and the University of the Arts London (UAL) target 
opening date of September 2022 resulted in LLDC deciding to use a MPS approach to 
construction delivery. This involves splitting the works into separate packages, rather than 
the previously approved single design and build contracts for each individual building. 
 

2.2 The procurement strategy approved by the Investment Committee on 13 February 2018 
highlighted the key risks associated with the MPS procurement route, which has been 
further supplemented by a ‘lessons learnt’ document provided by LLDC’s second line 
assurance (Turner and Townsend) based on their experience in delivering Construction 
Management (CM) projects. 
 

2.3 Due to the high percentage of insolvency cases within the construction industry and 
uncertainty around Brexit, LLDC have decided to create a strategy for how to deal with 
the potential insolvency of a Contractor working on the East Bank scheme to minimise 
disruption to the overall programme and limit the financial impact on the project. 

3. Pre-Contract 
 
3.1 The first element of this strategy is the measures LLDC is taking to protect itself from 

insolvency before entering into a Package Contract with a Contractor. This is split into two 
parts, the financial checks undertaken during the procurement process and contractual 
drafting which give the Employer (LLDC) certain rights should a Contractor become 
insolvent. 

Financial Checks 
3.1.1 It is a requirement of the LLDC Procurement Process that each bidder completes, returns 

and passes a financial standing review (template can be found in appendix A).  This 
review looks at the finance standing of the bidding organisation over the past 3 years.  
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3.1.2 Each bidder must disclose the following: 
 Gross profit 
 Operating profit 
 Profit before and after tax 
 Profit retained 
 Current and non-current assets 
 Current and non-liabilities 
 Provisions 
 Pension Scheme 
 Net Assets 

3.1.3 These are reviewed by LLDC’s Finance function and a Red, Amber, Green (RAG) rating 
is applied to the bidder’s responses; each company is also subject to a pass/fail test on 
turnover. To pass this test they must have an average turnover per annum of at least 
double the contract sum. 
 

3.1.4 The financial standing review is then supplemented by a comprehensive credit report 
from Dun & Bradstreet (D&B). This independent review is the industry standard for 
financial health checks on an organisation. 

 
3.1.5 The first element of the D&B report is a risk evaluation, overall D&B Rating, risk 

indication, failure score, delinquency score, days beyond terms score and maximum 
credit the company apply for from the bank. The report also highlights if there have been 
any court judgements against them, the value of them and all open and closed mortgages 
and charges. Further to this the organisational structure (e.g. whether it has a parent 
company) and the number of principals are disclosed. Finally, it concludes with a financial 
summary, stating latest accounts date, tangible net worth and turnover. 
 

3.1.6 Once both reports have been reviewed by the finance and procurement teams a decision 
is made as to whether they can proceed with the procurement and whether a Parent 
Company Guarantee (PCG) and/or performance bond is required. Where further 
information is required from the bidder this is requested and reviewed before the pre-
contract checks are concluded. 

Contract Clauses 
3.1.7 The template NEC Option A Package Contract includes a number of clauses to protect 

the employer from insolvency. 
 

 as stated above, on a case by case basis, having regard to the assessment of 
the contracting organisation’s financial health, LLDC may require a Contractor 
to provide a PCG and/or a performance bond. A performance bond generally 
offers better protection to an employer because it is financial assurance 
provided by a third-party surety, but it can be expensive and difficult for some 
contractors to obtain and the inability to obtain a bond can be indicative of a 
lack of financial strength or sufficient credit rating. A PCG provides a guarantee 
from the Contractor’s parent (ideally the ultimate parent) of the Contractor’s 
performance under the Package Contract. It can be a useful instrument to 
secure performance by the Contractor and protect LLDC in the event of a 
corporate restructure of the Contractor’s Group, but will not provide any 
protection if the parent is also subject to insolvency; 
 

 a right for LLDC to terminate if the Contractor or, if the Contractor is a joint 
venture, any of the parties comprising the joint venture, become subject to one 
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of the insolvency procedures listed in the Contract.  On termination, LLDC may 
complete the works and use any plant and material which have or will be 
incorporated into the works in which ownership has passed and the Contractor 
must deliver to LLDC any documentation it has produced. LLDC may instruct 
the Contractor to leave the site (in a safe, clean and workmanlike condition to 
the satisfaction of Mace) and to assign the benefit of and/or enter into a 
novation of any subcontract or other contract related to the performance of the 
contract to LLDC. LLDC may also use any equipment (as defined in the 
contract) owned by the Contractor to complete the works; 
 

 during the Package Contract, payment is made periodically based on 
completion of activities and not on a forecast basis.  In calculating the amount 
due on termination, LLDC can deduct a sum equal to the forecast additional 
cost to LLDC of completing the whole of the package works.  The template 
contract also provides that if the Contractor’s employment is terminated for 
insolvency within the meaning of the Construction Act, section 113, LLDC does 
not need to pay any sum due to the Contractor other than in certain prescribed 
circumstances; and 
 

 a requirement on the Contractor to procure warranties from ‘Key 
Subcontractors’ in favour of LLDC and each Project Partner.  Clause 7 of the 
form of subcontractor warranty gives LLDC the right, should it terminate the 
Contractor’s employment under the Package Contract, to require the 
subcontractor to accept instructions from LLDC or its appointee to the exclusion 
of the Contractor.  LLDC would then become liable for payment of all sums due 
to the Subcontractor under the subcontract. These rights, if properly exercised, 
entitle LLDC to step into the subcontract and continue the subcontract works 
whilst a new main Contactor is found to complete the relevant Package. 

 

4. Financial Monitoring During Contract Period 
 

4.1 Once LLDC has entered into a Package Contract with a Contractor it is essential to 
continually monitor the financial health, performance and behaviours of the Contractor to 
ensure LLDC are aware at the earliest possible moment of the threat of insolvency. This 
was a process that was used effectively by the ODA during the Olympic Games. 
 

1. Ensure all intellectual property (IP) that LLDC have full rights to under the terms 
of the contact is secured. This includes (but is not limited to): drawings, method 
statements, key personnel, test plans, commissioning plans, etc. 

2. Continued monitoring financial health of all package contractors throughout the 
delivery stage using information sources such as D&B, publicly available 
corporate information (for example, annual reports or press releases) and 
financial statements (usually available from Companies House). 

3. Mapping of critical materials and IP, review all package contractor plans and 
assure its vesting and retention policies are being adhered to. Note: while 
ownership is assured through vesting, immediate release of the asset is not, 
additional measures may be required to ensure this. 

4. General monitoring of insolvency warning signs (such as slow progress, removal 
of plant, employees failing to turn up to site, being late to file accounts at 
Companies House, sub-contractors not being paid, industry quarterly press etc.) 
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LLDC to consider a template for the contractor to complete monthly reporting the 
issues raised above. 

5. Actions Following Notification of Insolvency 

6. Next Steps Options Analysis 
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7.  
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